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REGULATION OF FOREIGN 
INSURANCE COMPANIES 
Agent’s Commission 
A statute of the State of Montana provides that no 
insurance shall be written by a non-resident insurance 
company upon insurable risks located within the state 
unless written through or countersigned by a resident 
licensed agent. It further provides that the full com- 
mission on all such insurance shall be paid to a local 
agent and that no division thereof may be made in 
order to allow a non-resident agent to share in such 
commission. The Attorney General of the State has 
s interpreted the words “full commission” to mean all 
Please Route to: of the commission paid for all services rendered by all 


persons in any way connected with the securing or is- 
suance of the policy. 


Insurance Procured by Non-Resident Agent 


An agent of the complainant, a fire insurance com- 
pany organized under the laws of the State of Mas- 
sachusetts, and authorized to do business in Montana, 
obtained a contract of insurance covering property lo- 
cated, for the greater part, in the State of Montana. 
A local agent countersigned the policy and was offered 
a 5% commission, the non-resident agent retaining a 
10% commission. The resident agent refused the 5% 
commission and complained to the Commissioner of 
Insurance of the State of Montana. 


Statute Held Unconstitutional 


Complainant maintains that in prohibiting it from 
paying commissions to agents resident outside of the 
State of Montana on insurance obtained by such agents 
and covering property located within the State of Mon- 
tana, the above statute is unconstitutional and in vio- 
lation of the Fifth and Fourteenth Amendments to the 
Constitution of the United States. It further main- 
tains that the statute is also void in authorizing the 
suspension of its certificate of authority to do business 
because of its refusal to comply therewith. The U. S. 
D. Ct. (Mont.) in Springfield Fire & Marine Insur- 
ance Co. v. Holmes, State Auditor, etc., agrees with 
these contentions and enjoins the enforcement of the 
statute as to complainant. See {] 300,289, 501,116 and 
702,523. 
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Explosives.—Defendant’s seismograph crew set off a heavy 
charge of explosives causing a vibration which broke the 
plastered walls of plaintiff's cistern. Plaintiff failed to prove 
a cause of action against defendant, since there was no 
actual physical trespass by defendant and its action was not 
unlawful. (Indian Territory Illuminating Oil Co. v. Rain- 
water, Tex. Ct. of Civ. App.). . .] 401,245. 


Electric Shock.—Plaintiff brought actions to recover for 
wrongful death and injuries sustained by reason of an 
electric shock received by plaintiff and decedent when a 
steel measuring tape came in contact with defendant’s elec- 
tric feeder line. The evidence disclosed no conduct upon 
plaintiff’s or decedent’s part which contributed to bring 
about the injury due to the hazard of the wire and the con- 
clusion of the trial court that they were not guilty of 
contributory negligence was correct. (Hassett, Admzx. v. 
Palmer et al., Conn. Supreme Ct. of Err.).. 401,248. 


Burden of Proof.—Electricity supplied by defendant burned out 
an electric motor of plaintiffs, the cause allegedly being the 
negligence of defendant in placing improper fuses in the elec- 
tric wiring at the power pole. The trial court properly granted 
a nonsuit, as plaintiffs failed to meet the burden of showing 
that defendant owed them the duty of installing proper fuses 
for the protection of their electrical equipment. (Walliamson 
et al. v. South Carolina Electric & Gas Co., S. C. Supreme Ct.) 

J 401,246. 


Railroad’s Liability —Plaintiff stepped from the car of defend- 
ant’s train to a stepping box and, while leaving the box, fell 
and was injured. It was sleeting; there was no evidence 
of inadequate lighting, defect in the box, or that it stood 
on uneven ground, The trial court properly concluded that 
there was no evidence of negligence. (Butterman v. Dela., 
Lackawanna & Western R. R. Co., Pa. Supreme Ct.) 

q 401,253. 


Wrongful Death.—Plaintiff brought suit to recover damages 
for the death of her husband caused by the operation of one 
of defendant’s trains, as her husband was walking along 
the tracks of the railroad company. Since the evidence 
showed that the bell was rung and the whistle blown before 
decedent was struck, the conduct of defendant was not wil- 
ful and wanton, and the jury was not authorized to return 
a verdict for plaintiff. (Pollard, Receiver v. Todd, Ga. Ct. 
of App.) . . .§ 401,257. 


Floods.—In an action to recover for the loss and damage to a 
shipment of cattle, the carrier was not liable, as the delay 
in shipping was produced by the unprecedented flood con- 
ditions which physically disabled the carriers. (Montgomery 
et al. v. Pennsylvania Ry. Co., Ky. Ct. of App.).. .§ 401,259. 


Speed of Train.—Plaintiff brought an action to recover dam- 
ages for personal injuries sustained when he was struck 
by a mail sack thrown from defendant’s train. Defendant 
was not liable because the train was violating the speed 
ordinance of the municipality, as the speed of the train had 
nothing whatever to do with the act of the mail clerk in 
throwing off the mail. (Mo.-Kans.-Tex. R. R. Co. of Tex. v. 
Ashlock, Tex. Ct. of Civ. App.).. . J 401,260. 


Owner’s Liability.—Plaintiffs, husband and wife, sued for in- 
juries sustained by the wife while on the steps in defendant’s 
building. The question of the wife’s contributory negligence 
was for the jury, and its finding in that respect was well 
supported by the evidence. (Rasmussen et ux. v. Fishkind 
Building Corp., N. Y. Supreme Ct., App. Div.). . . J 401,258. 


Stores and Shops.—Plaintiff, a customer of defendant, sustained 
injuries when she slipped and fell on a piece of fatty meat 
which was in the aisle. Plaintiff failed to show that she 


was injured by reason of the failure of defendant to main- 


tain reasonable supervision relative to keeping the floor 
clear of particles of food, and the trial court was therefore 
in error in denying defendant’s motion for a directed verdict. 
(Evans v. S. S. Kresge Co., Mich. Supreme Ct.) . . . J 401,249, 


Defective Derrick.—Plaintiff brought an action to recover 
damages for the death of her husband, a Works Progress 
Administration employee, who was killed while working in 
a quarry owned by defendant. Plaintiff’s evidence was 
sufficient to show that defendant negligently furnished a 
derrick which was defective, and, on appeal, judgment in 
favor of plaintiff was affirmed. (Pate v. Big Bend Quarry 
Co., St. Louis Ct. of App., Mo.). . . 401,252. 


Respondeat Superior.—In an action for damages caused by 
blasting in road building operations, the evidence showed 
that the project was planned and financed by the Works 
Project Administration. Under such circumstances liability 
could not be predicated upon defendant city or county under 
the doctrine of respondeat superior. (Perry County et al. v, 
Tyree et al., Ky. Ct. of App.). . .§ 401,247. 


Tenant’s Guest Injured.—Plaintiff, while visiting a tenant in 
the tenement house owned by defendant, fell while descend- 
ing the public stairway. As the width of the stair failed 
to comply with an applicable law, it was error for the court 
to instruct the jury to determine whether the statute applied 
to the stairway. (Erlicht v. Boser, N. Y. Supreme Ct., App. 
Div.) . . .] 401,262. 


Landlord and Tenant.—A landlord who is entirely out of pos- 
session and control is not liable for bodily harm caused to 
the tenant and those upon the premises in the latter’s right 
by reason of any dangerous condition existing when the 
tenant took possession. (Bouy v. Fidelity-Philadelphia Trust 
Co. et al., Pa. Supreme Ct.).. . 401,254. 


Damages Excessive.—Plaintiff sustained personal injuries when 
he fell as the result of a defective sidewalk in defendant 
city. An award of $6000 damages for a fractured hip and 
other injuries sustained by plaintiff was held excessive to 
the extent of $1000. (Johnston v. City of St. Louis, St. Louis 
Ct. of App., Mo.).. .§ 401,251. 


Jury Question.—Plaintiff brought an action for damages sus- 
tained as a result of a fall on a defective sidewalk in 
defendant city. The issue of whether it was negligence on 
the part of the city to maintain the sidewalk in the con- 
dition it was in when the accident occurred was an issue 
of fact for the jury to determine. (Berland v. City of Hailey, 
Idaho Supreme Ct). . .§ 401,255. 


County’s Liability—Plaintiffs sued for damage to their farm 
lands resulting from the failure of the drain commissioner 
of defendant county to clean and deepen a creek that flowed 
through plaintiffs’ land, Plaintiffs failed to state a cause 
of action because, in the absence of statute, there is no 
liability on the county’s part for the negligent conduct of 
its officers and agents. (Maffei et al. v. County of Berrien, 
Mich. Supreme Ct.)...{ 401,250. 


Workman Injured.—Without being asked, plaintiff volunteered 
to assist defendant’s employees in moving a crate, and was 
injured when a board came off the crate and struck him in 
the face. On appeal, the trial court’s findings that de- 
fendant was negligent and that plaintiff was in the exercise 
of due care were affirmed. (Himelfarb v. Novadel Agene 
Corp., Mass. Supreme Jud. Ct.). . . J 401,256. 


Overhang of Street Car.—Plaintiff brought suit to recover 
damages for injuries sustained when she was struck by the 
rear end overhang of one of defendant’s street cars. € 
fact that plaintiff was struck by the overhang showed that 
she negligently walked or stood in a position of dangef 
that subjected her to the injuries received and therefore 
she was guilty of contributory negligence as a matter_0 


law. (Young v. Dallas Ry. & Terminal Co., Tex. Ct. of Civ. 
App.).. .§ 401,261. 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


* LIFE x 


Possession of Policies.—Where plaintiff husband sought to re- 
cover the possession of certain policies of life insurance 
held by his wife, the court granted the relief prayed for, 
finding no merit in defendant wife’s contention that as 
beneficiary under the policy, and as plaintiff's creditor under 
a support order, she was entitled to retain possession to 
protect her rights. (Geary v. Geary, Pa. Supreme Ct.)... 
¢ 501,118. 


Total and Permanent Disability—Where plaintiff paid the 
premiums on a policy after filing proof of disability, despite 
the provisions of the policy stating that defendant would 
waive payment during the period of disability, the court 
deducted the amount of such premiums from the judgment 
recovered, on the ground that they were paid voluntarily, 
without any coercion or duress on the part of defendant. 
(Sebastianelli v. Prudential Insurance Company of America, 
Pa. Supreme Ct.).. .[ 501,117. 


Total Disability Provisions—Where defendant sought to have 
a provision as to total disability payments construed _ to 
mean that it was entitled to withhold half of the specified 
monthly payments until the death of the insured, the court 
held that since a foregoing clause provided absolutely for 
the payment of the whole amount, this later provision could 
not act as a limitation. (Business Men’s Assurance Company 
of America v. Sainsbury, U. S. C. C. A., 10th C.)... 501,121. 


Group Insurance—Disability—W here plaintiff brought suit six 
years after leaving his employment with the lead company 
and his evidence disclosed that while working in the lead 
mines he did heavy and extra work, earning bonuses, and 
that after leaving the mines he did heavy work for the 
WPA, the court held that he failed to show such total and 
permanent disability on or prior to his leaving the mines 
as to entitle him to benefits under a group insurance policy 
issued by defendant. (Eden v. Metropolitan Life Insurance 
Company, St. Louis Ct. of App., Mo.). . . 501,122. 


Facility of Payment Clause.—Where insurer in good faith had 
paid the proceeds of a policy to a person other than the 
named beneficiary under the provisions of a facility of pay- 
ment clause, the court held that this payment discharged 
insurer of liability to beneficiary who sought to recover on 
the policy twelve years after the death of the insured. (Ed- 
wards v. Metropolitan Life Insurance Company, St. Louis Ct. 
of App., Mo.)... 501,120. 


Attachment of Papers to Policy of Insurance.—Defendant was 
denied the right to submit a paper in evidence which it 
claimed contained false statements precluding plaintiff's 
right to recover on an insurance policy because said paper 
was folded and placed in the policy instead of being “at- 
tached” to the policy as required by statute. (Frost v. 
Metropolitan Life Insurance Company, Pa, Supreme Ct.)... 


’ 


Delinquent Dues.—Payment of delinquent dues forty-five days 
after default entitled insured to coverage for six months 
from the date of such payment; defendant insurer’s conten- 
tion that the insurance policy was in effect only for six 
months from the date of default was held to be an improper 


construction of the policy. (Schroeder v. The Travelers 


concioe Ass'n of America, St. Louis Ct. of App., Mo.) 


Change of Beneficiaries on War Risk Insurance Policy.—The 
court ordered the reformation of a war risk insurance policy 

im accordance with the deceased insured’s express intent to 
change the named beneficiaries, even though communica- 
a to that end did not reach the government until after 

is death, The suit arose in the State of Michigan. 


(Kaschefsky v, , 
qs0lie y uv. Kaschefsky et al., U. S.C. C. A., 6th C.)... 


Beneficiary’s Interest in Insurance Policy Where insured re- 
oe the right to change the beneficiary of the death bene- 
oa his insurance policy, it was held that the beneficiary 

no vested interest in the policy until the death of the 


insured and could not sue during insured’s lifetime for 
damage alleged to have been sustained by the insurer’s 
repudiation of the policy. (Armstrong v. The Illinois Bankers 
Life Ass’n et al., Ind. App. Ct.)...9 501,123. 


Non-Resident Insurance Company.—A non-resident corpora- 
tion is deemed a resident of every county of the state wherein 
it is properly doing business for purposes of suit against 
such corporation; service of process on the Superintendent 
of Insurance of the state is sufficient, (Pierce v. New York 
Life Insurance Company, U. S. Dist. Ct., W. D., Mo.)... 
q 501,127. 


Security for Registered Policies.—Deposit of contract for sale 
of land by insurance company as security for registered 
policies issued by said company held not to create a lien on 
said land in favor of the officer with whom the deposit was 
made. (Watson v. Republic Life Insurance Co. of Dallas, 
Texas et al., U.S. C. C. A., 9th C.).. .§ 501,128. 


Payment of Premiums on Industrial Policies—Evidence held 
to establish that premiums on two industrial policies had 
been paid to the insurer’s agent after the date on which 
defendant claimed the policies had lapsed, defendant being 
held to have waived provision requiring entry of payments 
in premium receipt book at time of payment. (Denney v. 
1 : os Insurance Company, Tenn. Ct. of App.)... 


Hospital Expenses Covered by Policy.—Defendant insurer was 
held liable for expenses resulting from appendicitis opera- 
tion where evidence established that illness was contracted 
after both policy and surgical rider attached thereto had 
become effective and that plaintiff had made no false state- 
ments in her application for insurance. (Stripp v. United 
Casualty Company, N. J. Supreme Ct.).. .§ 501,130. 


Judgment for Face Value of Insurance Policy.—Judgment for 
face value of insurance policy affirmed where, after appealing 
by writ of error, plaintiff in error failed to file a brief in 
support of its appeal. (Texas State Life Insurance Company 
v. Newman, Tex. Ct. of Civ. App.)... 501,131. 


Waiver of Forfeiture—Where insurer accepted overdue pre- 
mium after grace period had expired and did not require 
a health certificate for purposes of reinstatement or notify 
the insured that the policy had lapsed and been reinstated, 
the court held that the provision relative to forfeiture had 
been waived and that the policy was considered a continuin 
one. (Bankers Life & Loan Association of Dallas v. Ashford, 
Tex. Ct. of Civ. App.)...9 501,132. 


Interference with Issuance of Policies —Under statute author- 
izing organization of assessment companies, plaintiff insurer 
was entitled to issue policies with provisions for extended 
insurance, but was not authorized to issue policies providing 
for fixed loan and cash-surrender values. (The Department 
of Insurance of the State of Indiana et al. v. Church Members 

elief Association, Ind. Supreme Ct.).. .] 501,133. 


Death Resulting from Parachute Jump.—Where an insured 
died as the result of a jump from an airplane, his parachute 
failing to open, it was held that the by-laws of the insurer, 
which were deemed to be a part of the policy covering the 
life of the insured, operated to relieve the insurer of liability 
in that death or disability caused by an aerial conveyance 
was therein excluded from coverage. (Richardson v. Iowa 
ooo —_—— Men’s Association, Iowa Supreme Ct.)... 


Disease as a Contributing Cause of Death—Where the court 
ruled that it had erroneously allowed a death certificate to 
be introduced in evidence, defendant was left without com- 
petent evidence to establish disease of the insured as a 
contributing cause of death; the certificate could therefore 
raise no burden upon plaintiff to go forward with the evi- 
dence upon the subject and defendant’s assignment of error 
in this regard was held to be untenable. (Anzano et al. v. 
eee Life Insurance Company, U. S. Dist. Ct., N. J.) 
.. J 501,126, 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Interpretation of Transactions Between Insured and Insurer.— 
After notice of full insurance and upon request for addi- 
tional information by insurer, insured wrote telling insurer 
to keep its policy and to return her money, but proceeded 
to give the information requested. The court, in holding in- 
surer liable under its contract of insurance, was of the opin- 
ion that neither insurer nor insured considered the letter a 
cancellation of the insurance. (Phillips v. Hirsch et al., Mich. 
Supreme Court). . .§ 702,538. 


Insurer’s Right to Contribution.—Plaintiff insurance company 
paid a judgment for damages which arose out of its in- 
sured’s use of a truck and trailer and was denied contribu- 
tion from the owner’s insurer for the reason that the vehicle 
had been loaned without the owner’s consent or the consent 
of an adult member of his household as provided in his 
policy. The suit was instituted in the State of Michigan. 
(Massachusetts Bonding & Insurance Co. v. Preferred Auto- 
mobile Insurance Co., U. S. C. C. A., 6th C.).. .] 702,526. 


Railroad Crossing Collision—Recovery for the death of dece- 
dent, who was killed when a train collided with his truck, 
was denied for the reason that he did not comply with the 
law of proper lookout by not stopping and looking for an ap- 
proaching train which was in plain sight. (Adam v. Reading 
Co., Pa. Supreme Ct.)...{ 702,531. 


Automobile Colliding with Pole—Judgments for plaintiffs for 
damages arising out of a collision between an automobile 
and a pole maintained by defendants near the paved portion 
of the road was reversed for the reason that there was in- 
sufficient evidence to support a finding that the automobile 
was forced off the road by an approaching car. (Trabisco 
v. The City of New York et al.; Seuberth et al. v. Same, N. Y. 
Supreme Ct., App. Div.). . .§ 702,524. 


Minor’s Liability in Tort—Where plaintiffs, as passengers for 
hire, sought to recover for injuries sustained as a result of 
the negligent operation of an automobile by defendant 
minor, the court denied recovery for the reason that such 
action attempts to hold a minor indirectly in tort for a 
liability arising out of a breach of contract on which a 
minor cannot be held directly. (Brown v. Wood et al.; 
Brown, Guardian, v. Same; Blodgett v. Same; Blodgett, 
Guardian, v. Same, Michigan Supreme Ct.). . .f 702,537. 


Constitutionality of “Motor Vehicle Registration” Act.—A stat- 
ute, entitled “Motor Vehicle Registration” which imposed 
duties and obligations upon owners of vehicles rented with- 
out drivers was declared to be unconstitutional because the 
subject was not clearly expressed in the title and the act 
contained more than one subject. (Pass v. Kanell et al., Utah 
Supreme Ct.).. .f 702,527. 


Negligence of Tire Mounter.—Plaintiff was denied recovery for 
personal injuries sustained when, having purchased a tire 
from defendant who had a garage employee mount it on 
plaintiff's car, he cranked his automobile which had been 
left in gear and which moved forward, pinning plaintiff be- 
tween the car and a wall. The cause of action arose in 
Kansas. (The Marshall’s U. S. Auto Supply, Inc. v. Cashman, 
U.S.C. C. A. 10th C.)... 9702535. 


Habitual Drunkenness of Employee.—Where plaintiff's com- 
plaint charged defendant with liability for damages arising 
out of an automobile collision involving a car driven by its 
salesman, on the ground that he was known to be an 
habitual drunkard, the court held the evidence was insuffi- 
cient and reversed the judgment entered in favor of plaintiff. 
(North Side Chevrolet, Inc. v. Clark, Ind. App. Ct.) 

7 702,539. 


Street Car Passenger Injured.—Defendant street car company 
who owned the track was held liable for the negligent oper- 
ation of a street car by another carrier who was using the 


tracks with the permission of defendant. (Indianapolis Rail- 
ways, Inc. v. Boyer, Ind. App. Ct.).. .¥ 702,541. 


Passenger Alighting from Street Car Struck by Automobile— 
Plaintiff was denied recovery for injuries sustained whey 
she was struck by defendant’s automobile while alightj 
from a street car and the court was unable to find a 
prejudicial or harmful error on which to base an order for 
anewtrial. (Lomkin v. Geasy, Pa. Supreme Ct.). . . 702,534, 


Pedestrian Struck.—Where the evidence disclosed only that 
plaintiff's decedent was struck by defendant's car almost 
immediately after leaving a car parked at the side of the 
road to cross the street, it was held that plaintiff had failed 


to set out a cause of action against defendant. (Wenhold v, 
O’Dea, Pa. Supreme Ct.). . .f 702,533. 


Wrongful Death.—In an action to recover for the death of the 
deceased driver of an automobile which collided with de 
fendants’ truck, it was error to deny defendants the right 
to impeach plaintiff’s testimony as to communications made 
to a bystander regarding statements made by decedent im- 
mediately preceding the collision, such statements being 
part of the res gestae. (Nanney et ux. v. Shell et al., St 
Louis Ct. of App., Mo.)...§ 702,529. 


Amount of Verdict—Where plaintiff recovered a $7500 judg- 
ment against defendant city for the death of his wife result- 
ing from fatal injuries sustained when the automobile in 
which she was riding hit a hole in the street, the court held 
that the verdict was not excessive, despite the fact that at 
the time of her death the wife was neither employed nor 
keeping house for her husband. (Ritthaler, Adm’r v. City of 
Chicago, Ill. App. Ct.). . . | 702,540. 


Joinder of Parties.—Defendant township and county, in an ac- 
tion by plaintiff to recover for personal injuries sustained 
by reason of the negligent maintenance of a highway inter- 
secting a railroad track, sought to include other defendants, 
but upon plaintiff’s refusal to amend her complaint, the court 
refused to include said additional defendants in the pro- 
ceedings. (Satink v. The Township of Holland et al. v. 
Lehigh Valley Railroad Co. et al., U. S. Dist. Ct., D. of N. J.) 

{ 702,536. 


Third-Party Defendants.—Even though plaintiffs had com- 
promised their claims against a possible joint-tortfeasor and 
his insurer and had executed covenants not to sue, defendant 
was permitted to join them as third-party defendants in 
plaintiffs’ suit in order to prevent excessive recovery and 
to safeguard defendant’s right of contribution. (Gray ¥. 
Hartford Accident and Indemnity Co. v. Robison et al, 
U.S. D. C., W. D. of La.)...9 702,528. 


Writ of Scire Facias.—In an action to recover damages result- 
ing from a collision, defendants were unable to bring one 
of the plaintiffs upon the record as an additional defendant 
for the reason that their writ of scire facias failed to state 
a good cause of action. It alleged that said plaintiff was 
liable over to defendants, but did not aver any facts sustain- 
ing such a legal conclusion. (Hoffman et ux. v. Repp et al,, 
Pa. Supreme Ct.)...{[ 702,532. 


Absence of Witnesses at Collision.—No recovery was allowed 
for the death of decedent who was killed when his auto- 
mobile collided with defendant’s truck, there being no wit 
nesses to the accident and no evidence from which to 
determine how the collision occurred. The mere happening 
of an accident does not establish defendant’s negligence; 
some description of how the accident happened must appear. 
(Burger v. Fischer Baking Co., Pa. Supreme Ct.).. . 702,530. 


Jurisdiction of Court and Joinder of Insurer.—The court ap- 
pointing a receiver in a suit in which the court has jurisdic- 
tion has an ancillary jurisdiction to determine all questions 
respecting the property for which the receivers were ap- 
pointed. Said receivers, however, may not join the insurer 
of the defendant in an action to protect their property rights, 
such procedure being contrary to the public policy and statute 
of the State of Michigan. (Pitcairn et al., Receswvers, © 
Rumsey et al., U. S. Dist. Ct., W. D. of Mich.).. 702,525. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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